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OP1 NI ON

McMurray, J.

We are primarily called upon in this appeal to decide whether the
Tennessee Peer Review Law of 1967 (T.C.A. 8 63-6-219) (the Law)

grants inmmunity to hospitals for actions taken against physicians



upon recommendations of peer review boards or commttees. For
reasons hereinafter stated, we believe that the | aw was i ntended t o,
and does, grant hospitals such imunity. W affirmthe judgnment of

the trial court.

The plaintiff/appellant, Edward J. Eyring, MD., is a licensed
physician in the State of Tennessee and a Board Certified Othopedic
Sur geon. He becane a nmember of the nedical staff of the
def endant / appel | ee, Fort Sanders Parkwest Medical Center in 1974
(Parkwest).! 1In July 1992, Parkwest term nated his privileges. Dr.
Eyring thereafter sued Parkwest alleging breach of contract,
intentional interference in contract, intentional interference in an
exi sting business relationship, intentional interference in a
prospective business expectancy, and intentional discrimnatory
interference in his right to engage in his profession at the

hospi t al .

The Circuit Court for Knox County granted the defendants summary
judgment, holding that the hospital enjoyed immnity under the
i mmunity provision of the |law, had not acted in bad faith nor was
nmotivated by malice, and had not violated its byl aws. Plaintiff
appeal s, raising the foll owi ng issues:

A. Whet her the trial court erred in refusing to grant
partial sunmary judgnent to Plaintiff/Appellant under
Lewi shurg Community Hospital v. Alfredson, 805 S. W 2d

756 (Tenn. 1991) on the issue of contract liability
based upon Par kwest Hospital's violation of its Byl aws.

'par kwest Hospi tal was purchased by Fort Sanders Alliance in 1990 and becane
known as Fort Sanders Parkwest Medical Center. W hereafter refer to the hospital
as "Parkwest."



B. Whet her the trial court erred in failing to hold
t hat Def endant s/ Appel |l ees were not entitled to i nmunity
under the Health Care Quality I mprovenment Act of 1986,
42 U.S.C. 88 11101. et segq.

C. Whet her the trial court erred in granting sunmmary
judgment to Defendants/Appellees granting it inmmunity
frommonetary liability under the Tennessee Peer Revi ew
Law, T.C. A § 63-6-219.

D. Whet her the Tennessee Peer Review Law imunity
provision, T.C. AL 8 63-6-219(c) (1) applies to hospitals.

E. Whether T.C. A. 8 63-6-219(c) provides immunity for
breach of contract.

F. Whether the trial court's application of the
Tennessee Peer Review Law inperm ssibly interferes with
preexi sting contract rights.

G Whet her Parkwest failed to nmeet its burden of
proving that its actions fall within the standard of the
Peer Revi ew Law.

H. Whet her the trial court erred in failing to hold
t hat Parkwest Hospital's actions were not made in good
faith but occurred under circunmstances fromwhich | ega
mal i ce should be inferred.

l. Whet her the trial court's grant of summary judgnent
should be reversed because Plaintiff/Appellant was
deni ed an adequate opportunity to engage in discovery.

J. VWhet her the Peer Review [Law] should be nullified on
the basis of the doctrine of equitable estoppel.

K. Whet her t he revocati on of Plaintiff's staff

menbership should be vacated by the doctrines of Res
Judi cata and Col | ateral Estoppel.

Al t hough plaintiff enunmerates eleven issues, we are primarily

concerned with the applicability of the Tennessee Peer Revi ew Law,

therefore, we will discuss the issues relating to it first.

THE TENNESSEE PEER REVI EW LAW OF 1967



T.C.A 8 63-6-219 was enacted in 1967, and is quoted in its

entirety as follows:

T.C.A 8 63-6-219. Legi sl ative policy declaration —Medi cal
review commttees — Immunity of nenmbers — Confidentiality of
records -- Short title. -- (a)(1l) In conjunction with the
applicable policies of the Health Care Quality I nprovenment Act
of 1986 (42 U.S.C. 88 11101-11152), it is the stated policy of
Tennessee to encourage conmittees made up of Tennessee's
i censed physi ci ans to candi dl y, consci enti ously, and
obj ectively evaluate and review their peers' professional
conduct, conpetence, and ability to practice nmedicine. Tennessee
further recognizes that confidentiality is essential both to
effective functioning of these peer review commttees and to
continued inprovenent in the care and treatnent of patients.

(2) As incentive for the nedical profession to undertake
prof essi onal review, including the review of health care costs,
peer review committees nust be protected from liability for
their good faith efforts. To this end, peer review commttees
should be granted certain imunities relating to their actions
undertaken as part of their responsibility to review,
di sci pline, and educate the profession. In instances of peer
review conmittees exam ning the appropriateness of physicians'
fees, this immunity nust also extend to restraint of trade
claims under title 47, chapter 25.

(b) As used in this section, "medical reviewconmittee" or "peer
review commttee" means any conmittee of a state or | ocal
pr of essi onal association or soci ety, including inpaired
physi ci an peer review comm ttees, prograns, malpractice support
groups and their staff personnel, or a commttee of any |licensed
health care institution, or the medical staff thereof, or any
commttee of a nedical care foundation or health nmaintenance
organi zati on, preferred provider organization, i ndi vi dual
practice association or simlar entity, the function of which,
or one (1) of the functions of which, is to evaluate and i nprove
the quality of health care rendered by providers of health care
service to inmprove the quality of health care rendered by
providers of health care service to provide intervention,
support, or rehabilitative referrals or services, or to
determ ne that health care services rendered were professionally
i ndi cated, or were performed in conpliance with the applicable
standard of care, or that the cost of health care rendered was
consi dered reasonable by the providers of professional health
care services in the area and includes a commttee functioning

as a utilization reviewconmmttee under the provisions of Public
Law 89-97 (42 U . S.C. 88 1395-1395pp)(Medicare Law), or as a
utilization and quality control peer review organi zati on under

the provisions of the Peer Review |nmprovenment Act of 1982,
Public Law 97-248, 88 141-150, or a simlar commttee or a
commttee of simlar purpose, to evaluate or review the



di agnosis or treatment or the performance or rendition of
medi cal or hospital services which are performed under public
medi cal programs of either state or federal design.

(c)(1) Al state and |ocal professional associations and

soci eties and other organizations, institutions, foundations,
entities and associated commttees as identified in subsection
(b), physi ci ans, surgeons, regi stered nur ses, hospi t al

adm ni strators and enpl oyees, nenbers of boards of directors or
trustees of any publicly supported or privately supported
hospital or other such provider of health care, any person
acting as a staff nmenmber of a nmedical review conmttee, any
person under a contract or other formal agreenment with a nedical
review conmittee, any person who participates with or assists a
medi cal review commttee with respect to its functions, or any
ot her individual appointed to any conmittee, as such termis
described in subsection (b), is immune from liability to any
patient, individual or organization for furnishing information,
data, reports or records to any such commttee or for danmages
resulting from any decision, opinions, actions and proceedi ngs
rendered, entered or acted upon by such committees undertaken or
performed within the scope or function of the duties of such
commttees, if nmade or taken in good faith and without nmalice
and on the basis of facts reasonably known or reasonably
believed to exist.

(2) Notwithstandi ng the provisions of subdivision (c)(1), any
person providing i nformati on, whether as a witness or otherwi se,
to a medical review commttee regarding the conpetence or
prof essi onal conduct of a physician is inmune fromliability to
any person, unless such information is false and the person
providing it had actual know edge of such falsity.

(3) A nmenmber of a nmedical review committee, or person
reporting information to a medical reviewconmmttee, is presuned
to have acted in good faith and w thout malice. Any person
all eging | ack of good faith has the burden of proving bad faith
and mali ce.

(d) Al information, interviews, incident or other reports,
statenents, nmenoranda or other data furnished to any committee
as defined in this section, and any findings, conclusions or
reconmendations resulting fromthe proceedi ngs of such comm ttee
are declared to be privileged. Al'l such information, in any
f orm what soever, so furnished to, or generated by, a nmedical
review conmmttee shall be privileged conmmunication subject to
the laws pertaining to the attorney-client privilege. The
records and proceedi ngs of any such comm ttees are confidenti al
and shall be used by such committee, and the nmenbers thereof
only in the exercise of the proper functions of the committee,
and shall not be public records nor be available for court
subpoena or for discovery proceedings. One (1) proper function
of such committees shall include advocacy for physicians before
ot her medi cal peer reviewcomittees, peer review organi zations,
health <care entities, private and governmental insurance



carriers, national or |local accreditation bodies, and the state
board of medical exami ners of this or any other state. The
di scl osure of confidential, privileged peer review conmmttee
information to such entities during advocacy, or as a report to
the board of nmedical exam ners under 8§ 63-6-214(d), or to the
affected physician under review does not constitute either a
wai ver of confidentiality or privilege. Not hi ng contai ned
herein applies to records nmade in the regul ar course of business
by a hospital or other provider of health care and information,
docunents or records otherwi se available from original sources
are not to be construed as immune from di scovery or use in any
civil proceedings nmerely because they were presented during
di scovery proceedi ngs of such conmmittee.

(e) This section shall be known and may be cited as the
"Tennessee Peer Review Law of 1967." [Acts 1967, ch. 348, § 1,
1975, ch. 117, 8 63-623; Acts 1983, ch. 344, 88 1, 2; 1987 ch.
315, & 1; 1988 ch. 609, 88 1,2; 1990, ch. 596, & 1; 1992, ch

916, § 1; 1992, ch 916, §§ 1-47; 1993, ch. 404, § 13; 1994, ch.
732, §§ 5,6.]

The Trial Court found that the l|aw applied to Parkwest,

stating:

And so it appears to the Court, as al ready indicated,

that so long as the conmttees and health care providers

who make deci si ons about peer review are free of bad faith

and malice, and there are facts which are reasonably known

or reasonably believed to exist, that the health care

provi ders maki ng decisions about peer review should be

free fromthe interference and control of Courts.

The court further found that Parkwest's peer review conmmttee
concluded that the plaintiff was too aggressive in the practice of
orthopedic surgery, and exercised poor clinical judgnment in
sel ecting patients for surgery. The court found that the plaintiff
had failed to produce sufficient evidence to create a genuine issue
of material fact that the hospital was not acting in good faith or

was motivated by malice in making its decision to revoke plaintiff's

privil eges.



Bef ore addressing plaintiff's issues relating to the peer
review statute, we note that our standard of review in considering

the propriety of summary judgnent is as follows:

The standards governing an appellate court's review
of atrial court's action on a notion for sunmmary judgnent
are well settled. Since our inquiry involves purely a
guestion of law, no presunption of correctness attaches
to the trial court's judgnment, and our task is confined
to reviewing the record to determ ne whether the
requirements of Tenn. R. Civ. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R Civ. P. 56.03 provides that summary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the material facts rel evant
to the claimor defense contained in the nmotion, Byrd v.
Hall, 847 S. W 2d 208, 210 (Tenn. 1993); and (2) the moving
party is entitled to a judgnment as a mater of law on the
undi sputed facts. Anderson v. Standard Register Co., 857
S. W 2d 555, 559 (Tenn. 1993). The moving party has the
burden of proving that its notion satisfies these
requirenments. Downen v. Allstate Ins. Co., 811 S . W2d
523, 524 (Tenn. 1991).

The standards governing the assessnment of evidence
in the summary judgnment context are also well established.
Courts nust view the evidence in the |ight nost favorable
to the nonnoving party and nust also draw all reasonable
i nferences in the nonnmoving party's favor. Byrd, 847
S.W2d at 210-11. Courts should grant a summary judgnent
only when both the facts and the conclusions to be drawn
fromthe facts permit a reasonable person to reach only
one conclusion. |d.

Carvell v. Bottoms, 900 S.W2d 23 (Tenn. 1995).

Plaintiff argues that Parkwest was not entitled to summary
judgnment under the Peer Review Law for a nyriad of reasons. We
shall first address the question of whether the |law applies to
hospitals. Plaintiff clainms that the plain | anguage of the statute
does not include hospitals, and that including hospitals would be in

derogation of the intent of the statute. See Madison Loan & Thrift

Co. v. Neff, 648 S. W 2d 655, 657 (Tenn. App. 1982) ("It is a general




rule that no intent may be inputed to the legislature in the
enact ment of a statute other than such as is supported by the face
of the statute itself.") Applying this rule of construction,
plaintiff argues that since the term "hospital"” does not appear
anywhere within the statute's immunity provision, it is inmproper to
inply that hospitals were intended by the |legislature to be

i ncl uded.

Par kwest counters with the argument that the |anguage of the
statute includes hospitals. Specifically, Parkwest cites two
sections that, in its opinion, include hospitals. T.C.A. § 63-6-
219(b) defines a nedical review commttee or peer review commttee
to include "a committee of any licensed health care institution.”
Clearly, this would include the peer review commttees of Parkwest
whi ch investigated the plaintiff. Par kwest then directs our
attention to section (c)(1) of the law, which grants immunity to
"[a]ll state and local professional associations and societies and

ot her organizati ons, i nstitutions, f oundat i ons, entities and

associated commttees as identified in subsection (b) "2

(enphasi s added). Parkwest notes that a hospital is defined as an

institution under T.C.A. § 68-11-201(21)(A).?3

We have thoroughly reviewed the Peer Review Law, and concur

with the trial court's conclusion that the imunity granted does

2ps discussed bel ow, this section only grants i munity when such actions are
taken in good faith and w thout nalice.

"' Hospital' means any institution, place, building or agency represented and

hel d out to the general public as ready, willing and able to furnish care,
accommdations, facilities and equi pment for the use, in connection with the
services of a physician or dentist . . ." T.C A 8 68-11-201(21)(A).

8



extend to hospitals. Our decision is based on several factors.
First, while clearer |anguage could have been enpl oyed, we believe
section (c)(1) was meant to include hospitals by the inclusion of
the terms "institutions" and "entities." Certainly the |Iegislature
was aware of its use of the term institution as referring to a
hospital in T.C. AL 8 68-11-201(21)(A). However, even nore
persuasive is the |anguage of section (b) of the Peer Review Law
That section defines a peer review or medical review commttee as a
committee of a licensed health <care "institution." Section (c)(1)
clearly grants immunity to all "institutions" as identified in
subsection (b), which identifies commttees of wvarious nedical
groups. The only use of the word institution in subsection (b) is
in reference to "licensed health care institutions,” which, as
previously stated, has been defined by the legislature to nean a

hospi t al .

Second, we believe it would be contrary to the intent of the
| egislature to grant inmmunity to nmedical/peer reviewconmmttees, but
not to the organizations that act wupon their recomendations.
Pl ai ntiff argues that section (c)(1) only includes the commttees of
such groups. However, the |anguage of the section specifically
identifies various nmedi cal providers, and associ ated comm ttees. W
believe this |l anguage grants immunity to the peer review commttees,
and the entities from which such committees are formed. The Peer
Review Law is intended to be an incentive for the medical profession
to "undertake professional review." T.C A 8§ 63-6-219(2). As part
of that review, the Law makes it the responsibility of the commttee

to "review, discipline, and educate the profession." |1d. (enphasis

9



added) . The law is silent, however, as to the various neans such
comm ttees are to use in those efforts. Since such commttees are
charged wi th disciplining physicians, and granted i mmunity for those
acts, it would seemillogical to grant immunity to a commttee that
makes a recomrendation for discipline, but not to the hospital for
carrying out such recommendati on. Here Parkwest charged its review
committees with investigating and recommendi ng appropriate action
agai nst t he plaintiff. Par kwest fol |l owed t he committee's
recommendation. W believe that public policy nmandates that
hospitals be imune from liability for acting upon the
recommendati on of a peer review committee. To hold otherw se would
t hwart what we perceive to be the intention of the |legislature. W
believe this decision is in keeping with the rule of statutory

construction set forth in Madison Loan & Thrift, supra. W are not

i mputing an intent to the |egislature' s actions. Rat her, we are
reinforcing the intent set forth by the | egislature to encourage the

sel f-discipline of the medical profession.

Finally, as to the applicability of the Peer Review Law,
plaintiff maintains that the Law interferes with plaintiff's pre-
exi sting contractual rights, and was not neant to grant i munity for
breaches of contract. As to the alleged interference wth
preexisting contractual rights, plaintiff maintains that he entered
into awitten contract with Parkwest in the formof the hospital's
bylaws in 1974, and that since there was no lapse in this
contractual relationship, the 1990 amendnment to the Peer Review Law
that we have determ ned granted inmmunity to hospitals inperni ssibly

interferes with his contractual relationship. W disagree. W do

10



not find that plaintiff had a contractual rel ationship with Parkwest
with no | apses since 1974. W find that Dr. Eyring had privil eges
at Parkwest, with no lapse from 1974 to 1992, but that he had

mul ti ple contracts with Parkwest during that period.

Par kwest's byl aws provide for procedures for the reappoi nt ment
of physicians to its nedical staff every two years. W believe, as
did the trial court, that each successive reappointnent was a
separate, distinct contractual relationship for a two-year period,
not a continuous contractual relationship as plaintiff asserts. Qur
deci sion is supported by the rules of the Board for Licensing Health
Care Facilities of the Tennessee Departnent of Health which prohibit
a hospital from appointing a physician to its medical staff for a
period of nore than two years. Tenn. Admin. Conp. § 1200-8- 3-
.02(1). I f Parkwest's regul ations could sonmehow be construed as
guarantying a physician's reappointnent, or if the reappointnent
procedure were construed to be a continuing contractual relationship
fromthe time the plaintiff joined the hospital's staff, both the
spirit, letter and intent of the Departnment of Health's rules would
be violated. We therefore hold that the Peer Review Law, as applied
to this physician, did not interfere with a preexisting contractual
rel ati onship. Havi ng reached this conclusion and concl uding that
plaintiff has failed to show a vi ol ation of Parkwest's byl aws, which
we wll hereinafter discuss, we need not reach plaintiff's
contention that the law was not meant to provide immunity for a

breach of contract.

11



MALI CE

As we have stated, the immunity granted by the Peer Revi ew Law
is a qualified one. Only actions that are taken in good faith and
without malice and on the basis of facts reasonably known or
reasonably believed to exist are immune. T.C. A 8 63-6-219(c)(1).
A 1994 amendment to the |aw provided that "A nmenmber of a medica
review commttee, or person reporting information to a nedical
review commttee, is presumed to have acted in good faith and
wi t hout malice. Any person alleging lack of good faith has the
burden of proving bad faith and malice.”" T.C. A 8 63-6-219(c)(3).
This amendnment clearly places the burden on the party all eging bad
faith to prove such action. However, plaintiff maintains that this
provi sion only places the burden on the conplaining party if it is
all eging bad faith on the part of the commttee, not on the part of
the hospital. Therefore, since he sued the hospital and not the
i ndi vidual nenbers of the Parkwest commttees who recomrended
revocation of his privileges, he does not bear this burden. We

respectfully disagree.

Subsequent to our Suprene Court's decision in 1993 that after
full discovery a physician had failed to create a genuine issue that
a nedical review commttee had acted in bad faith and with malice,
the Jlegislature anended the Peer Review Law to create the
presunpti on of good faith.* Clearly, the | anguage of that amendment

applies to menbers of medical review commttees and those people

oy exander v. Menphis | ndividual Practice Ass'n, 870 S.W2d 278 (Tenn.
1993).

12



reporting information to such committees. However, as we have
stated, we believe the statute applies to hospitals when acting on
t he recommendati on of medi cal review commttees. The statute, when
read in toto, provides imunity for the discipline of physicians
upon t he eval uati on and reconmmendati on of nedical reviewcommttees.
We are persuaded that to disallow imunity to the hospital would
have a chilling ef fect upon the ability of hospitals to eval uate,
di scipline or withdraw privileges from physicians practicing in
their facility. Stated differently, the spirit and intent of the
Law woul d be rendered ineffective if hospitals were not granted
i munity. VWhile the plaintiff is not suing the individual nmenbers
of the nedical review commttees of Parkwest, but is suing the
hospital directly, we believe that the |aw neverthel ess applies
because plaintiff's bases for suing the hospital spring directly
fromthe actions and recomendati ons of the review commttees. W
therefore believe that such presunption of good faith as provided
for by T.C.A. 8 63-6-219(c)(3) remains in effect. The |anguage of
t he amendnent does not state that it applies only when memnmbers of
peer review commttees are sued, nor should it, given public policy
reasons. The statute, as we have stated, applies to entities acting
upon the recommendati on of such commttees. There is, therefore, no
need to expressly attach a presunption of good faith to the hospital
statutorily. It is the action of the commttee, not the action of
the hospital in relying on the conmttee, where the presunption is

nost compel |ing.

13



Havi ng reached the above conclusion, we will now discuss
whet her plaintiff denmonstrated by sufficient countervailing evidence
to establish a genuine i ssue of fact concerning the all egati ons that
Par kwest's actions were not made in good faith and occurred in
circunstances fromwhich |l egal malice should be inferred. Plaintiff
cites a law review article discussing "appropriate factors upon
whi ch malice may be inplied or inferred" in the peer review process.”
Plaintiff cites seven factors fromthe article that indicate, in his

opi nion, that legal malice should be inferred. Those seven factors

ar e:

1. Mal i ce may be i nferred when the conpl ai nt ori gi nates
and is pursued outside the normal quality assurance
procedure.

2. Malice may be inferred when stale charges are used.

3. Malice may be inferred by the manner in which the
adm ni stration handled the initial conplaints -- was
the doctor consi dered conpetent unti | proven

i nconpetent; or was he summarily term nated fromthe
medi cal staff.

4. Lack of due process is a circunstance from which
| egal malice may be inferred.

5. Mal i ce should be inmplied when a physician did not
have an opportunity to be meaningfully heard in
response to the allegations.

6. Mal i ce may be inferred by the disparate treatmnment of
one doctor as conpared to the doctor's coll eagues.

7. Malice may be inferred when the severity of the
hospital disciplinary action is disproportionate.

Sp. Rosen, Medical Staff Peer Review. Qualifying the Qualified Privilege
Provi sion, 27 Loyola L. Rev. 357 (1993).

14



We have thoroughly reviewed plaintiff's argument and the
record, and concl ude that there was i nsufficient evidence fromwhich
mal i ce coul d have been inferred under the Peer Review Law. W also
note that the conditions set out in the law review article have not
been established. As we have previously stated, the burden of proof
for denonstrating malice rests on the plaintiff because of the
presunpti on of good faith embodied in the statute. In order to
overcone the presunption of good faith of T.C.A 8 63-6-219(c)(3),
we believe that a plaintiff nust produce nmore than the conclusory
evidence that the plaintiff has submtted in opposition to the
hospital’s motion for summary judgment. The Tennessee Peer Review
Law not only provides inmmunity for actions taken in good faith by
peer review groups, it inmposes extremely stringent safeguards in
limting discovery and in requiring physicians to overcone a strong
presunpti on of good faith on the part of review groups. It is not
the province of this court to second guess the w sdom of the
| egislature in enacting these restrictions. We cannot, however,
escape the conclusion that the legislature intended to afford peer
review groups the utnost discretion in reviewing the medical
profession, and in limting the ability to question that review
I ndeed, because of the inportance of quality review of the medical
profession, and the wunique problens associated with review of
medi cal conmpetence by non-physicians, we believe the |egislature
enacted this statute to insure that such peer review would be free
from judicial intervention absent clear proof of an egregious
injustice during the process. Plaintiff has not denonstrated such
conduct in his countervailing evidence, and the trial court was

correct in refusing to infer |legal malice.

15



Havi ng reached this conclusion, we believe that the burden of
proving malice, on motion for summary judgnment, requires such
evi dence, accepted as true, to show that nore probably then not, the
committee acted maliciously. We are not prepared to discuss any
type of "m nimal requirements" that nmi ght suffice. The inquiry nust
necessarily be made on a case by case basis. In this case
specifically, we note that the plaintiff was present at the
revocati on hearing of the Parkwest Board of Directors, and was
allowed to present proof on his behalf. Certainly, the statute
allows for plaintiff to testify to inaccuracies that were presented
to the Board. However, plaintiff has failed to adequately do so in
this case. Plaintiff admits that his practice of nedicine was
somewhat controversial, that he has an "aggressive" approach to
surgery, and that he is "willing to attenpt the difficult surgica
cases that other surgeons often refused to treat." This adm ssion
is essentially the sane as the | ower court's finding that Parkwest
based its decision on the determination that plaintiff was too
aggressive in the practice of medicine, and had used poor judgnent
in selecting patients for surgery. Plaintiff is essentially asking
the courts to retry the Parkwest hearing, something that we, as non-
physi ci ans, lack the capability to do. We nust limt our inquiry to

the | awful ness of the procedure enployed by Parkwest.

HEALTH CARE QUALI TY | MPROVEMENT ACT

The plaintiff also contends that Parkwest was not entitled to

i munity under the Health Care Quality Inprovement Act (HCQ A) of

16



1986, codified at 42 U.S.C. 88 11101, et seq. The Trial Court

concl uded that the Peer Review Law applied instead of the HCQ A.

Plaintiff contends that the trial court was in error by
applying the Peer Review Law i nstead of the HCQ A. Plaintiff argues
t hat Parkwest chose to place itself within the immunity provisions
of HCQ A, but did not conply with HCQI A due process requirements in

terminating plaintiff's hospital privileges.

Par kwest argued in the lower court that it was i nmune fromsuit
under both the Tennessee Peer Review Law and the HCQ A. The tri al
court granted sunmary judgnent to Parkwest based solely on the Peer
Revi ew Law. Thus, whether Parkwest was entitled to summary judgnent
under HCQI A is a npot point. The trial court did not reach this
issue and we have concurred with the trial court’s decision
concerning immnity wunder the Peer Review Law. We note,
parent hetically, however, that HCQ A does not inpose specific
m ni mal hearing requirements on peer review commttees for which

aggri eved physicians can seek redress. See Hancock v. Blue Cross-

Blue Shield of Kansas, Inc., 21 F.3d 373, 374 (10th Cir. 1994)

("Congress did not intend to create a cause of action for the

benefit of physicians to enforce provisions of the HCQ A. ")

CONTRACTUAL LI ABI LI TY

The Trial Court denied plaintiff's nmotion for partial summary
judgnment on the issue of contractual liability. The Tennessee

Suprenme Court held in Lewi sburg Conmunity Hospital v. Alfredson, 805

17



S.W2d 756 (1991), that a hospital's failure to followits bylaws is
subject to a lawsuit, because the bylaws of a private hospital
constitute a contract with a physician on its staff. "Li ke any
other legal entity, hospitals are capable of breaching contracts,
committing torts, or violating other's constitutional rights. \When
they do, they are no |l ess subject to the court's jurisdiction than
anyone else." 1d. at 759 (citation omtted). |Indeed, the Board for
Li censing of Health Care Facilities of the Tennessee Departnent of
Health requires all licensed hospitals to adopt byl aws setting forth
the due process procedures for depriving a physician of staff
member ship or clinical privileges. See Tenn. Adm n. Conp. 8§ 1200- 8-

3-.02(2)(a).

Wth the foregoing in mnd, plaintiff argues that the trial
court erred in not granting its nmotion for partial summary judgnment
on the issue of contractual lability based on Parkwest's violation
of its bylaws. Plaintiff sets forth 94 purported violations of its

byl aws, which we |list in Appendix A to this opinion.

Par kwest does not dispute plaintiff's position that a hospital
nust follow its bylaws in matters involving the credentials of its
physi ci ans. The hospital argues, however, that it, in fact, did
substantially followits bylaws. Parkwest admts that its board did
act prematurely on the Medical Executive Committee's adverse
recommendation, but that it imrediately rescinded such action.
Furthernmore, Parkwest contends that plaintiff was in no way
prejudi ced by such action, and that plaintiff in fact made no such

al |l egation.
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Cther than listing the 94 alleged violations set forth in
appendix to this opinion (which |lack adequate references to the
record or indication of howplaintiff was harmed by each viol ation),
plaintiff has utterly failed to identify any reason why sunmary
judgnment was not appropriate to this issue. Likew se, he has failed
to direct the Court to instances in the record where he was harned
by any specific violation. It is not incunmbent upon this Court to
sift through the record in order to find proof to substantiate the

positions of the parties. See Redbud Coop. Corp. v. Clayton, 700

S.W2d 551, 557 (Tenn. App. 1985). See also Mabry v. Mabry, an

unreported opinion of this Court filed at Knoxville February 14,
1992. (1992 Tenn. App. LEXIS 130). However, in order to do justice
and avoid further litigation expense, iif possible, we have
endeavored to search through the record, which consists of nore than
5,000 pages, to determne if there are undisputed facts to entitle
the plaintiff to partial summary judgnent as a matter of law. W
find no evidence sufficient to overconme the trial court's finding
that there was not a sufficient departure of Parkwest's bylaws to
warrant the granting of partial sunmmary judgnent to the plaintiff.
The exhaustive list of alleged violations plaintiff presents is
replete with repetitive, self-serving allegations not adequately
supported by specific references to the bylaws or record.
Plaintiff's argument is sinmply not supported by the record. W
affirm the Trial Court's decision that the plaintiff was not
entitled to partial sunmary judgnment on the issue of contractual

liability.
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DI SCOVERY

Plaintiff also raises as an issue whether summary judgment
shoul d be reversed because he was deni ed an adequate opportunity to
engage in discovery. The trial court first ruled that plaintiff
would be entitled to discovery insofar as necessary to enable
plaintiff to inquire as to whether Parkwest's actions were made in
good faith without malice and upon facts reasonably known or
reasonably believed to exist. However, Parkwest's attorneys
obj ected during the discovery process on the basis of privilege and
confidentiality in accordance with T.C. A. 8 63-6-219(d), which makes
i nformati on furnished to or generated by a nedical review commttee
privileged, subject to the laws pertaining to the attorney-client
privilege. The court then ruled that plaintiff could not engage in
di scovery in order to probe the actual peer review process.
Plaintiff now conplains that w thout such discovery, he was denied
access to the "very source of information upon which to substantiate
his claimthat the process used by Parkwest involved | egal malice,
and that the decision was not based on facts reasonably known or

reasonably believed to exist."

Plaintiff argues that the confidentiality provision of T.C. A
8 63-6-219(d) grants an exception to the confidentiality privilege
by the | anguage "subject to the laws pertaining to the attorney-
client privilege." Plaintiff then directs us to a recent unreported
case fromthis court, holding that there is "an exception when the

activities of counsel are directly at issue." Cannon, et al., v.

Garner, opinion filed at Nashville on December 1, 1995. W do not
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believe that Cannon applies. Contrary to plaintiff's assertion,
Cannon did not involve the application of the attorney-client
privilege, but was a case involving the work product rule.

Al t hough sim lar, the work product rule is distinct fromand broader

than the attorney-client privilege. See Hickman v. Taylor, 329 U.S.

495, 508, 67 S. Ct. 385, United States v. Nobles, 422 U S. 225, 238,

95 S. Ct. 2160, 2169-70. The work product rule, found in Rule
26.02(3), T.R.C.P., provides for discovery upon a show ng that the
party seeking discovery has a "substantial need of the materials in
the preparation of his case and that he is unable wthout undue
hardship to obtain the substantial equivalent of the materials by
ot her means." The attorney-client privilege on the other hand, is
considered to be the privilege worthy of the greatest protection

Neil P. Cohen, Donald F. Paine & Sarah Y. Sheppeard, Tennessee Law

of Evidence, 8§ 501.4 (2d ed., 1990). Communi cati ons between a

client and an attorney are privileged. T.C A § 23-3-105. Unlike
the work product rule, no exception applies for discovering
information without undue hardshi p. G ven this i nport ant
distinction, plaintiff's argunent that he was unable to discover
i nformati on about the peer review process without undue hardship
must fail. We hold that the trial court was correct in denying
plaintiff the ability to conduct discovery concerning the peer

revi ew process.

EQUI TABLE ESTOPPEL

The Plaintiff next argues that Parkwest should have been

precluded fromrevoking plaintiff's privileges due to the doctrine
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of equitable estoppel. Basically, plaintiff clainms that Parkwest
should not have been allowed to revoke plaintiff's privileges
because it had reappointed himto the nedical staff in 1991 w thout
any restrictions. Plaintiff clainm that he detrinentally relied on
his reappoi ntment w thout restrictions and was irreparably harmed
and damaged as a result of Parkwest's subsequent change of position.
Plaintiff mintains that Parkwest's decision to revoke his
privileges was based on 23 of plaintiff's patient's charts, which
were known to Parkwest at the tine of his reappointment. We find

this position to be without nerit.

The doctrine of equitable estoppel is an equitable remedy that
is designed to prevent inconsistency and fraud fromresulting in an
injury. When a person has been nmislead by the untruth propounded by
anot her, and acted to his detrinment in reliance upon the
m srepresentation, the misleading party will be estopped to show
that the true facts are contrary to those he first propounded

Arthur v. Lake Tanasi Village, Inc., 590 S.W2d 923 (Tenn. 1979),

Corim 1Inc. v. Sam Blair Co., Inc., 721 S.W2d 256 (Tenn. App.

1986), Duke v. Hopper, 486 S.W2d 744 (Tenn. App. 1972).

Since this was a summary judgnent action, we nust take as true

plaintiff's assertion that Par kwest's conduct in revoking
plaintiff's privileges was i nconsi st ent with hi s earlier
reappoi ntment wi thout restrictions. However, equitable estoppel

does not apply unless plaintiff detrinmentally relied upon Parkwest's
actions. This the plaintiff has not shown. Plaintiff states that

"Plaintiff detrinmentally relied on his reappointnment wthout
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restrictions in July 1991 and he was irreparably harnmed and damaged
as a result of Parkwest's subsequent change of position." Such
cursory and concl usory statenments do not provide sufficient evidence
that plaintiff relied upon or was detrinentally harmed as a result
of Parkwest's alleged "change of position." W find that there is
not a sufficient basis to warrant a trial on this issue. "Estoppel
is not favored and it is the burden of the party seeking to invoke
t he estoppel to prove each and every el enent of an estoppel." Bokor

v. Holder, 722 S.W2d 676, 680 (Tenn. App. 1986).

RES JUDI CATA/ COLLATERAL ESTOPPEL

The plaintiff's final issue concerns the application of res
judi cata and/or collateral estoppel. Plaintiff clainms, and Parkwest
adm ts, t hat the Board of Directors took action on the

recommendati on of the peer review commttee to revoke plaintiff's

privileges wthout giving plaintiff a chance to respond, in
violation of Parkwest's byl aws. The Board's action was |ater
resci nded, and a hearing took place. Plaintiff clainms that this

second hearing should not have occurred because it subjected himto

t he equi val ent of "peer review double jeopardy."

We believe that neither the doctrine of res judicata nor

coll ateral estoppel have any application to this case. We al so
note that both doctrines apply to final judgments, and we feel that
the action of the Parkwest Board in rescinding its previous decision
was not a final decision on its part, but was a continuation of the

original proceeding to cure a procedural defect.
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As to double jeopardy, it is well-settled law, requiring no
di scussi on, that double jeopardy has no application in civil cases

i nvolving individuals as parties as opposed to state agencies. The

civil counterpart is the doctrine of res judicata.

The doctrine of res judicata is that an existing
final judgnent rendered upon the nmerits by a court of
conmpetent jurisdiction is conclusive of the rights,
questions and facts in issue as to the parties and their
privies in the same action in other judicial tribunals of
concurrent jurisdiction.

Phillips v. GMC, 669 S.W2d 665 (Tenn. App. 1984).

This case has not previously been di sposed of on its nmerits by

a court of conpetent jurisdiction, hence, the doctrine of res

judi cata does not apply.

For the reasons set forth above, the judgment of the tria
court is affirmed in all respects. Costs of appeal are taxed to the

plaintiff/appellant.

Don T. McMurray, Judge

CONCUR:

Houst on M Goddard, Presiding Judge

Herschel P. Franks, Judge
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APPENDI X A

Plaintiff's Allegations of Violations of the Bylaws of Parkwest
Hospi t al

1.

Plaintiff was not given notice of proposed adverse action
against himin violation of the Bylaws prior to the inmedi ate
term nation and revocation of his clinical privileges by the MEC
[ Medi cal Executive Conmttee] and the Parkwest Board on January
24, 1992.

Plaintiff was not given an opportunity for a hearing in
violation of the Fair Hearing Plan of the Bylaws prior to the
i mediate termnation and revocation of his privileges of
January 24, 1992.

The Par kwest Board prematurely and inmproperly acted on January
24, 1992, on the MEC s recomendati on absent any record of a
hearing proceeding pursuant to the requirenents of the Fair
Hearing Plan of the Byl aws.

There was no report or witten document evidencing the action or
basi s upon which the Parkwest Board undertook consideration of
t he recomendati on of the MEC for revocation and term nation of
Plaintiff's «clinical privileges on January 24, 1992, in
violation of the requirenents of the Fair Hearing Plan of the
Byl aws.

All of Plaintiff's requests for nminutes, reports, witings with
respect to the action taken by this Board on January 24, 1992 or
the basis for that action were denied and refused.

The summary suspensi on of a physician under Article 8.2-1 of the
Byl aws wi thout a hearing may only occur when he exhibits a
dependency on drugs or al cohol or because the safety of |ife of
a patient and in this hospital is at risk, and the action taken
against Plaintiff, which was the equivalent of a summary
suspensi on, was inmproper and unsubstantiated and in conplete
violation of the Bylaws and Fair Hearing Plan of the Byl aws.

The Bylaws require that a recommendation for revocation of
clinical privileges is deenmed adverse when it has been
recommended by the MEC and that a practitioner agai nst whom an
adverse action has been recommended is to be given prior notice
of the action which notice is to include the Practitioner's
right to a hearing pursuant to the provisions of the nedica
staff Bylaws and the Fair Hearing Pl an. This was not done
Plaintiff was not notified until after the MEC and Parkwest
Board already had revoked and termnated his privileges and
staff appoi ntment on January 24, 1992.
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10.

11.

12.

13.

14.

Prior to the action which was taken on January 24, 1992, the By-
Laws and Fair Hearing Plan of the Bylaws required that Plaintiff
be given notice of his right to a hearing with the subsequent
right to appeal the decision to the Board of Trustees as an
appel | ate body. The Parkwest Board's actions of January 24,
1992 violated the Bylaws by inproperly involving the Parkwest
Board of Directors in adverse action contrary to Plaintiff's
right to a prior due process hearing.

The inpartiality of the MEC and the Parkwest Board was
conprom sed by virtue of its premature action on January 24,
1992, because of a failure to follow the requirements of the
Byl aws and Fair Hearing Plan and the MEC tainted the Parkwest
Board wi th undue prejudicial bias which rendered it inpossible
for Parkwest or its Board to fairly proceed in a second deci sion
on the sanme charges. Al'l of the subsequent charges agai nst
Plaintiff were tainted with prejudicial bias and are fatally
flawed procedurally.

Article 8.1-2 of the Bylaws requires that all requests for
corrective action against a Practitioner shall be inwiting and
subnmitted to the MEC at the comencenent of any attenpt to
institute corrective action against Plaintiff, and supported by
reference to the specific activities or conduct which constitute

the ground for the request. This was not done. Both the
initial action of January 24, 1992, and the subsequent acti on,
viol ated these provisions of the Byl aws. There never was a

request for corrective action which nmet the requirenents of the
Byl aws.

Corrective action sought against Plaintiff was not initiated by
the MEC, the CEO or the Parkwest Board as required by Article
8.1-1 of the Bylaws. This Article delineates the only parties
who may initiate such corrective action. Instead the action,
culmnating in revocation of the Plaintiff's privileges, was
initiated by an Ad Hoc Conmittee fromthe Surgical Patient Care
Eval uation Committee which was not authorized, and is not a
party aut horized under the Bylaws to initiate such charges.

No request for corrective action was reported to the Chief of
Surgery as required by Article 8.1-3 of the Byl aws.

As required by Article 8.1-3 of the Bylaws, there was no
i nvestigation conducted of a request for corrective action by
the Chief of Surgery and since there was no request for
corrective action, the Chief of Surgery could not have appoi nted
an Ad Hoc Committee to investigate as required by Article 8.1-3.

The Ad Hoc Committee was selected prior to any request for
corrective action ever being made against Plaintiff, and in
advance of and in anticipation of the conmttee neeting in which
the decision to review "trended cases.” There is no provision
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15.

16.

17.

18.

19.

20.

in the Bylaws for an investigation of this type, absent a
request for corrective action.

No report of the Chief of Surgery or an Ad Hoc Commttee
(appoi nted by the Chief of Surgery) was made to the MEC within
thirty (30) days of receipt of the request for corrective action
as required by Article 8.1-3 of the Bylaws absent which no
corrective action is timely and thus violates the Byl aws.

Since the Ad Hoc Committee was not duly appointed and did not
file any report within thirty (30) days of receipt of a request
for corrective action, the MEC did not have authority to take
any action on the January 20, 1992, report of the inproperly
constituted AHC, which report also was not filed within thirty
(30) days from the date the AHC began its investigation as
required by and in violation of Article 8.1-3 of the Byl aws.
Any adverse action against Plaintiff by the MEC based upon such
untinely and unaut hori zed report of the AHC was in violation of
Article 8.1-4 of the Bylaws, and was unaut hori zed.

Article 2.1 of the Fair Hearing Plan was breached and vi ol at ed
because the Hospital and medical staff failed to convene the May
16-17 hearing within the thirty (30) day time |limt from the
date that Plaintiff requested a hearing on February 14, 1992.

The |l etter of the Parkwest Board of Directors to Plaintiff dated
February 3, 1992, which revokes the action of the Parkwest Board
taken on January 24, 1992, asserted that the MEC was acting
pursuant to Article 8.1-4(b) of the Bylaws in recommendi ng
revocation of Plaintiff's privileges on January 23, 1992.
Article 8.1-4(b) of the Byl aws was vi ol ated because there was no
department report conformng to the requirenents of the Byl aws
upon which the MEC could have properly acted. The subsequent
adverse action of the MEC was in violation of the Bylaws and
Fair Hearing Plan of the Byl aws.

Article 8.1-4 of the Byl aws was al so vi ol at ed because the action
taken by the MEC on January 23, 1992 was not reported in witing
to the Surgery Departnent as required.

The letter of the Parkwest Board of Directors to Plaintiff of
February 3, 1992, inproperly invokes provisions requiring
Plaintiff to exercise his procedural rights in spite of the fact
that the Hospital has failed to conply with the By-Laws. The
|l etter states the adverse action of the MEC was based upon "a
written report by an Ad Hoc Committee appointed by the Surgical
Patient Care Evaluation Conmttee." There was no corrective
action request upon which the MeEC could, or did, act .
I nsistence that Plaintiff pursue his hearing remedies was
therefore in violation of the Bylaws and the Fair Hearing Pl an.
The action rescinding the Board's revocation vote constituted
final action on the recommendati on or [sic] the MEC. There was
no subsequent recomrendati on or action of the MEC. Continuation
of the Process was not based on any pending reconmmendation
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21.

22.

23.

24.

25.

26.

constituting adverse action and t herefore conti nuati on of action
agai nst Plaintiff was inproper.

The Par kwest Board of Directors' revocati on on February 3, 1992,
of its earlier inproper adverse action of January 24, 1992, did
not cure the violations and breaches of the Bylaws which had
al ready occurred, nor did it cure the damage to Plaintiff's
practice caused by the previous wongful and unlawful summary
suspension by the MEC and the Parkwest Board.

The five member Ad Hoc Committee exceeded the scope of its
appoi ntment by not limting its review solely to all previously

"trended" cases, of which there were only three. |f the Hel en
Parker case were included, there would have been four such
cases. The extension of their review to all cases which had

been identified in the Quality Assurance process, but not
"trended", was not authorized. The Ad Hoc Comm ttee al so had no
authority fromthe Departnment of Surgery or any other properly
constituted body to bring charges or make recomrendations for
sanctions against Plaintiff, nor were they authorized to do so
under the Byl aws.

Plaintiff's right to be treated fairly was vi ol ated by deni al of
his request for mnutes, tapes, or other docunments which
menorialized the Ad Hoc Conmttee's deli berations.

Plaintiff was not furnished a copy of the AHC s January 20,
1992, report until provided by the hospital's attorney on Apri
23, 1992. The AHC met with Plaintiff only once, on January 9,
1992, at which tine only three cases were discussed, two of
whi ch they advi sed presented no problenms. The report adopted
el even (11) days |later and presented to the MEC was kept secret
from the Plaintiff. The action of the MEC and imrediate
subsequent action of the Board of Directors occurred w thout
Plaintiff being given notice as required, nor was there any
attenpt at substantial conpliance with the positive requirenments
of the Byl aws.

The alleged notice of the hearing from Parkwest's attorney,
dated March 26, 1992, violates the Fair Hearing Plan in that it
fails to contain a "concise statenent"” of Plaintiff's alleged
acts or omssions, fails to contain a list by nunber of the
specific or representative patient records and questi ons and/ or
ot her reasons or subject matter formng the basis for the
recomended adverse action of the MEC as required by Article |
of the Fair Hearing Pl an.

The hospital's attorney represented, counseled, advised,
communi cated, and nmet with the hospital Adm nistrator, nenmbers
of the MEC (the charging party), the Ad Hoc Commttee (the
prosecutors), the Hearing Panel (the initial decision mkers),
and the Parkwest Board of Directors (the decision makers on
appeal ). By this nultiple representation by the Parkwest
attorneys, of which Parkwest was aware, Parkwest violated the
fundamental s of fairness and tainted the process with undue bi as
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27.

28.

29.

30.

31.

32.

33.

34.

in violation of the articul ated purposes of the Bylaws and the
Fair Hearing Pl an.

Par kwest reversed its earlier representation that Plaintiff
woul d be allowed to be represented at the hearing by his
attorneys, that attorneys nmust be involved throughout the
proceedi ng and that he would have the right to take proof of
wi tnesses by deposition. Failure to permt Plaintiff to
exercise these rights after initially agreeing to themvi ol ates
Sections 3.4 and 3.5 of the Fair Hearing Plan and Section 8.2 of
the Fair Hearing Plan.

It was basically unfair and a violation of Plaintiff's due
process rights to prohibit his attorneys even to be on site at
the Hospital outside of the hearing room so that he could
consult with them after he was denied the right to be
represented in the hearing or have them available for
consultation in the hearing.

Pl aintiff made repeated requests that the Parkwest nmedical staff
notify him of patient specific charges or deficiencies which
never was properly done in violation of Article Il of the Fair
Hearing Plan of the Byl aws.

Par kwest violated the notice requirements in the Bylaws by
attenpting to add an additional charge regardi ng an occurrence
involving an incident report dated March 20, 1992, for
determ nation by the Hearing Panel, which charge had not been
previously presented to the MEC Such action also violates
Sections 8.1-1, 8.1-2, 8.1-3, 8.1-4, and 8.1-5 of the Byl aws and
the Fair Hearing Plan.

Par kwest violated Plaintiff's rights in refusing to tell
Plaintiff who or what wi tnesses would be called by Parkwest to
testify.

Par kwest violated Plaintiff's rights in refusing to notify
Plaintiff as to how nmany wi tnesses would be called by Parkwest
to testify.

Par kwest required through its attorney and representative that
all proof at the hearing be restricted to live witnesses in
violation of Article 3.5 of the Fair Hearing Plan of the Byl aws
whi ch provi ded that "any relevant matter upon which responsi bl e
persons customarily rely in the conduct of serious affairs shal

be admtted regardless of adm ssibility of such evidence in a
court of law." Under the Byl aws any formof witten or recorded
material was to be admtted, which right was denied to
Plaintiff. Certainly the hospital utilized nedical charts and
other witten data containing observations and opinions of
various people without requiring themto be present to testify.

Once attorneys were prohibited fromparticipating in the hearing

process, Parkwest violated this ruling by ex parte contact
between the attorney representing the hospital and nenbers of
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35.

36.

37.

38.

39.

40.

41.

42.

the Hearing Panel, which communication or contact occurred
before and after the hearing. Ex parte contact |ikew se
occurred with respect to the Board of Directors.

Par kwest and its Medical Executive Committee erred and vi ol at ed
Plaintiff's rights and violated the spirit and intent of Section
2.3-3 of the Fair Hearing Plan by appoi nting orthopedi c surgeons
to the Ad Hoc Conmttee who were conpetitors of Plaintiff.

Par kwest and its Medical Executive Committee violated
Plaintiff's rights and violated the spirit and intent of Section
2.3-3 of the Fair Hearing Plan by allow ng orthopedi c surgeons
in conpetition with Plaintiff to act as nembers of the Hearing
Panel .

Par kwest tainted the process with bias and conflict and vi ol at ed
the spirit and intent of Section 2.3-3 of the Fair Hearing Plan
by appointing to the Hearing Panel, the initial decision nakers,
physi ci ans whose practice group partners were also nenbers of
the Ad Hoc Committee which was the investigatory and
prosecut ori al body.

Par kwest tainted the process with bias and conflict of interest
and violated the spirit and intent of Section 2.3-3 of the Fair
Hearing Pl an by appointing physicians to act as nenbers of the
Hearing Panel, the initial decision makers, whose practice group
partners were al so nenbers of the MEC, the chargi ng body whose
recommendation initiated the proceeding.

Parkwest failed to follow the confidentiality requirenments
except to assert themto keep information, vital to Plaintiff's
defense, secret and unavailable to him by asserting that the
documents were privil eged.

Par kwest violated the spirit, intent and provisions of Section
3.9 of the Fair Hearing Plan by failing to grant Plaintiff's
timely request for postponenent of the hearing based upon the
addition of the 23rd patient case just prior to the start of the
hearing. Parkwest failed to give the seven day required notice
as to inclusion of this patient case. There was no notice given
as to this patient chart. Therefore, the 30 day notice
provi sion of HCQ A was vi ol at ed.

Par kwest violated the spirit, intent and provisions of Section
3.9 of the Fair Hearing Plan by failing to grant Plaintiff's
timely request for postponenent of the hearing based upon the
inclusion of new, different and additional charges first
identified to Plaintiff in the 19-page summary filed on the
first day of the hearing. Neither the seven day notice required
by the Bylaws nor the 30 day notice required by HCQ A were
given. These notice requirenments were viol ated.

The hospital used nedical records of Medicaid patients against

Plaintiff in violation of T.C.A. 88 10-7-504 and T.C. A. 8§ 68-11-
305(c) and in violation of the patients' specific refusal to
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43.

44.

45,

46.

47.

48.

grant consent for the use of their records in any adverse action
agai nst Plaintiff.

Par kwest violated Plaintiff's rights by wusing the nmedical
records and charts of his patients against him after those
patients had specifically in witing withdrawn their consent for
use of their records and filed witten objections to the use of
their records in any adverse action against Plaintiff. Letters
from1l4 patients were received by Parkwest refusing to grant or
give any aut hority to the hospital to use that patient's nedical
records for any purpose to take adverse action. The use of
t hese patients' records w thout the consent of the patients and
contrary to the patients' objections was a violation of the
inplied condition of the contract between Plaintiff and his
patient that no confidential information gai ned through the
rel ati onshi p woul d be rel eased wi thout the patient's pernission.
Nei t her Par kwest not the MEC had aut horization from any of the
22 or 23 patients involved in the focused review to use those
patients' nedical records in any proceedi ng against Plaintiff,
and the use of those records by Parkwest was inproper and
unaut hori zed.

Par kwest assi sted, encouraged, and allowed the AHC to go beyond
its instruction and its presuned authority for existence when
the AHC reviewed 19 of Plaintiff's Quality Assurance Charts
whi ch had not been trended. The AHC s authorization, if any, to
conduct an investigation, was limted to a "focused review' of
“previously trended" cases. The AHC violated that
aut hori zati on.

The AHC under t ook an i nvestigati on wi thout there being a request
for corrective action in witing, as required to detail the
specific activities or conduct constituting the grounds for the
request, as required by Section 8.1-2 of the Bylaws. The only
description the AHC had as to "the matter" to be investigated
was to review "previously trended" cases; therefore, the review
actually conducted was in excess of the only notice or
instruction the AHC had as to the matter to be reviewed. The
AHC' s action violated the spirit and intent of Section 8.1-3 of
the Byl aws.

Par kwest viol ated the hearing prerequisites of the Fair Hearing
Plan in Article Il by adding a 23rd patient chart, the Helen
Par ker chart, |l ess than seven (7) days prior to the date of the
hearing and in violation of the seven (7) days' notice
requirenment to Plaintiff of the charges against himas required
under Article Il of the Fair Hearing Plan of the Byl aws.

The Chairman of the Hearing Panel knew that no adverse trends
existed in these three trended cases reviewed by the Ad Hoc
Committee and that no adverse action would have been warranted
on the basis of those three trended cases.

Par kwest violated the credentialling process and reappoi nt ment
revi ew process of the Byl aws by advising the AHC or the MEC or
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49.

50.

51.

52.

53.

t he Hearing Panel to consider matters or incidents relating to
patient charts that predated Plaintiff's | ast appoi ntnent to the
medi cal staff on July 31, 1991.

Par kwest violated the Fair Hearing Plan and the credentialling
and reappointnment provisions of the Bylaws by allowing the
Qual ity Assurance coordi nator, the AHC, the MEC, or the Hearing
Panel to use stale, stockpiled Quality Assurance matters and
medi cal records from a period of many prior years and then
utilize themin a "stacked deck"” fashion against Plaintiff in a
prearranged plan to remove his staff appointment, when Plaintiff
had been investigated (including the tinme period for all of the
23 charts) and reappointed wi thout any restrictions to the staff
during that period. The latest reappointnment on July 31, 1991
was subsequent to all of the surgical procedures revi ewed by the
Ad Hoc Committee.

Par kwest violated the fairness provisions of the Fair Hearing
Pl an and the Quality Assurance provisions of the Bylaws and it
was i nproper, arbitrary and capricious for the AHC or the MEC to
claim that Plaintiff deviated from established procedures or
used obsol ete net hods when no nedical staff or hospital policy
ever existed which established the proper procedure to be used.

Par kwest violated the fairness provisions of the Fair Hearing
Pl an and Quality Assurance provisions of the Bylaws and it was
i nproper, arbitrary and capricious for the Ad Hoc Commttee or
t he Medical Executive Conmittee to allege that the use of a
henmovac drain in a knee joint is poor clinical judgnent when no
hospital policy or guidelines existed prohibiting the use of
such drain, and when in fact use of such drain is commonpl ace by
ot her surgeons in this Hospital.

Par kwest violated the fairness provisions of the Fair Hearing
Plan and the Quality Assurance provisions of the Bylaws and it
was inmproper and error for the Medical Executive Conmmittee or
the Ad Hoc Committee to assert that nultiple bilatera
si mul t aneous procedures perfornmed by Plaintiff were inproper
when the hospital had no policy or guidelines with respect to
such multiple simultaneous procedures, and when in fact such
multiple or bilateral procedures routinely were performed by
ot her surgeons during that time frame.

Par kwest violated the fairness provisions of the Fair Hearing
Pl an and the due process requirenents of HCQ A and the spirit
and intent of providing for separations of functions in the
heari ng process, where the AHC, the MEC, the Hearing Panel and
t he Parkwest Board of Directors, were required to and did
utilize one representative for all of them The sane attorneys
served as spokesman, representative and | egal counsel for all of
these conmmittees and groups in addition to serving in such
function for Parkwest adm nistration.
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The AHC knew that the normal Quality Assurance process had not
been followed with regard to Plaintiff, prior to the peer review
heari ng.

Par kwest viol ated the nmedical records provisions of the Byl aws
included in the Rules and Regul ations at Section VI-8 and the
spirit and intent of the Fair Hearing Plan by requiring
Plaintiff to pay 25 cents a page to copy and have |imted access
to the nmedical records of his own patients, when other nmenbers
of the active staff had free access to such records. Plaintiff
was refused direct access to the nedical records of his patients
and could only see the nedical records upon prearrangenent
t hrough, and at the office of, the hospital's attorney.

Prior to the hearing, the hospital, through its attorney,
advi sed Plaintiff that the two page Ad Hoc Committee report was
the sole source of the charges against which Plaintiff nust
defend. The day before the hearing, Parkwest's attorney stated
again in Plaintiff's presence that the AHC report to be

presented the next day was two pages |ong. Par kwest
deliberately mslead Plaintiff as to the nature of the charges
agai nst him In fact, prior to the hearing, the Ad Hoc

Committee had already devel oped a 19-page summary of charges
cont ai ni ng numerous new charges and criticism and these new
charges were made available to nenmbers of the Hearing Panel
prior to the commencenent of the hearing but without providing
the report to Plaintiff. Plaintiff was denied the opportunity
to review charges within the time required by the Fair Hearing
Plan. Plaintiff was not given 30 days nor even seven days pri or
notice. Plaintiff was effectively denied rights granted under
Section 2.1, 2.2, 3.4, and 3.5 of the Fair Hearing Plan.

The new charges prepared by the Ad Hoc Committee were never
approved or authorized by the MEC and the use of these
addi ti onal charges violated the corrective action provisions of
the Byl aws, and violated the Fair Hearing Plan and viol ated the
ot her process provisions of HCQ A.

Prior to the hearing the Hearing Panel was provided access to
evidence to be presented by Parkwest against Plaintiff and was
gi ven an opportunity to reviewthis evidence without Plaintiff's
knowl edge and wi thout Plaintiff being granted an opportunity to
present or cross exam ne the evidence against himin violation
of the corrective action provisions of the Bylaws and in
violation of the Fair Hearing Plan.

During the peer review hearing, the Hearing Panel violated the
fairness provisions of the Fair Hearing Plan when it inproperly
refused to grant Plaintiff a continuance to prepare proof in
def ense of the 23rd chart regardi ng Hel en Parker whi ch was added
to the hearing on May 15, 1992, on the eve of the commencenent
of the hearing, and without seven days' notice of the charges as
required by the Fair Hearing Plan of the Byl aws.

33



60.

61.

62.

63.

64.

65.

66.

67.

68.

The Hearing Panel violated the Fair Hearing Plan of the Byl aws
and violated and erred in making findings and conclusions
regardi ng the Hel en Parker, the 23rd chart, since no charges and
no description of claimed deficiencies regarding that specific
case were nmade prior to the start of the hearing. The notice
requi rements of the Bylaws was violated by conducting a hearing
on this chart w thout seven days' notice as required.

Par kwest violated the Fair Hearing Plan of the Bylaws and the
corrective action provisions of the Bylaws in allowi ng the Ad
Hoc Committee to make new, different and additional charges from
its new 19-page Case Summary report which was never given to
Plaintiff prior to the hearing, but was given to the hospital
and to the Hearing Panel prior to the hearing.

The Fair Hearing Plan was violated by terminating Plaintiff's
privileges based on the new charges contained in the Ad Hoc
Committee's Case Summary, first given to Plaintiff on the first
day of the hearing.

Article Il of the Fair Hearing Plan was violated by failing to
give notice of the new charges in the AHC s 19- page Case Summary
report at |east seven days before the hearing. Failure to give
notice, describing the nature of the charges 30 days prior to
the hearing violated requirenments of HCQ A

Article 3.5 of the Fair Hearing Plan was violated by refusing to
allow Plaintiff to present sworn video statements from his
patients and other w tnesses.

The Fair Hearing Plan was violated by refusing and failing to
give Plaintiff adequate opportunity to read or review the 19-
page AHC Case Summary report first given to Plaintiff at the
begi nning of the hearing or to allow Plaintiff any opportunity
to obtain witnesses and proof in order to defend the new,
di fferent and additional charges in this report.

The intra hearing use of medical records of Medicaid patients
wi thout their prior consent was a violation of T.C.A & 10-7-
504.

The Fair Hearing Plan was viol ated by not advising Plaintiff as
to the issues or charges upon which information was sought so
that he related to these issues or charges. Rather the Hearing
Panel just sought access to Plaintiff's office records for their
review without identifying the issue involved. Subsequent to
the hearing, the Hearing Panel first identified issues or
criticisns allegedly based on their review, present testinony
hinmself from his office records or to respond directly to
questi ons.

The fairness provisions of the Fair Hearing Plan were viol ated
by allowing all five menbers of the Ad Hoc Committee to remmin
in the hearing room at the sane table to collaborate as a
committee of five against Plaintiff when Article 3.3 of the Fair
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Hearing Plan only allowed the MEC to have one individual to
present the facts in support of the adverse recomendati on.

The fairness provisions of the Fair Hearing Plan and the
corrective action provisions of the Bylaws were viol ated by the
Heari ng Panel becom ng an i nvestigative body which initiated new
charges against Plaintiff which had not been presented to the
MEC nor, in some instances, discussed or identified even in the
heari ng.

The fairness provisions of the Fair Hearing Plan were viol ated
by all owi ng menbers of the Hearing Panel to becone witnesses who
testified into the record from Dr. Eyring's records, as to
results of their own intra-hearing investigation. The Hearing
Panel menmbers did not submt thenselves to cross exam nation.
They were not sworn as witnesses, nor were they called to give
proof. This action, and the further action of nmenmbers o [sic]
the Hearing Panel being witnesses as to findings or matters
first identified in their report subsequent to close of the
heari ng, denied Plaintiff rights granted under Section 3.4 of
the Fair Hearing Pl an.

The fairness provisions of the Fair Hearing Plan and the
corrective action provisions of the Bylaws were violated by
maki ng findings of fact and conclusions on new charges which
were first identified solely by the Hearing Panel, either during
the hearing or after the hearing for which no prior notice
what soever was given to Plaintiff. This violated Sections 3.4
and 3.5 of the Fair Hearing Plan and was i n derogation of their
function under 3.7 of the Fair Hearing Pl an.

The hospital violated the HCQ A by refusing to identify its
orthopedi ¢ expert witness until the date of the hearing.

The Hearing Panel violated the HCQ A by allowing Dr. Hornshy,
its paid orthopedic expert to testify as an expert w tness on
behal f of the MECin violation of the requirenent of federal |aw
that a list of all witnesses to testify at the hearing nust be
given to the physician 30 days before the hearing.

The Hearing Panel violated the HCQI A by all owi ng any menbers of
the Ad Hoc Committee to testify, because Plaintiff was not given
30 days' notice prior to the hearing, as required by HCQ A, that
t he AHC nmenbers would testify.

After the close of the hearing and before the decision of the
Hearing Panel, the Plaintiff was required by HCQA to be
notified of his right to submit a witten statenent to the
Panel. Plaintiff was not advised of this right by the Hearing
Panel . This right was viol ated.

The hearing was declared adjourned on May 17, 1992, and the
deci sion of the Hearing Panel dated June 12, 1992, was not made
within 14 days as required by Article 4.1 of the Fair Hearing
Pl an.
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The decision of the Hearing Panel was not forwarded to the
Medi cal Executive Committee with all of the documentation
considered by it from the office [of] nedical records of
Plaintiff in violation of Article 4.1 of the Fair Hearing Pl an

The Hearing Panel gave no notice to Plaintiff that it was
considering new charges or issues after the time of the
adj ournnent of the hearing, which charges or issues were never
identified either prior to or during the hearing in violation of
Article Il and Article 3.11, of the Fair Hearing Plan, and in
viol ati on of the Byl aws.

After adj ournnent of the hearing, the Hearing Panel continued to
conduct an i ndependent investigation identifying newallegations
and charges. These new and different allegations were not
previously made to the MEC i n January, 1992, not nmade before or
at the tinme of the May 1992 heari ng.

By identifying new charges after the hearing had adjourned,
Plaintiff was denied the opportunity to present any oral or
written evidence upon these new charges, in violation of the
Par kwest Bylaws and Fair Hearing Plan. This sanme action
vi ol at es provisions of HCQ A.

The hospital, acting through its attorney, notified Plaintiff
that attorneys were prohibited frombeing all owed in any manner
to participate in the hearing while it was in progress.
Contrary to the adnmonition and instructions contained in the
letter of Parkwest's attorney dated May 14, 1992, to the hearing
officer, ex parte contact between the hospital's representative
and Hearing Panel nmenbers took place. In the letter referred
to, the hospital's representative said that, during deliberation
or adjournnments, no nenber of the Hearing Panel should have ex
parte contact with representatives of the parties, and that the
parties shoul d have no contact with the Hearing Panel concerning
any matters at issue. Ex parte contact and a meeting of the
hospital's representative with the Heari ng Panel occurred before
t he hearing took place. There were at | east two i nstances of ex
parte contact wth the Hearing Panel by the hospital's
representative after the hearing and before the Hearing Panel's
deci si on.

On June 3, 1992, as a consequence of a letter of June 2, 1992,
from the hospital's representative to the Hearing Panel
Chairman, Plaintiff's attorneys wote to the hospital's attorney
requesting that Parkwest cease from communicating and advi sing
the Hearing Panel to refrain from any other type of advice or
contact. By letter of May 13, 1992, Plaintiff's attorneys had
objected to an ex parte contact by the hospital's attorney-
representative with Hearing Panel nmenbers. Plaintiff objected
to the hospital's counsel undertaking to assist the Hearing
Panel or having contact with its nenbers. Despite this, ex
parte contact occurred.
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On June 3, 1992, the hospital's attorney-representative sent to
the Hearing Panel a copy of an inflammtory and self-serving
letter addressed to Plaintiff's attorneys, which was highly
prejudicial to Plaintiff's interest. This again was ex parte
contact. On June 4, 1992 Plaintiff's attorneys again wote to
the hospital's attorney, (with no copy to the Hearing Panel),
requesting that he cease conmunications with the Hearing Pane

and di scontinue attenpts which m ght well influence or prejudice
their decision. The continued comruni cati ons by the hospital's
designated representative with the Hearing Panel were very
prejudicial to Plaintiff and were inproper and in violation of
the hospital's ruling to not allow attorneys to participate in
the process, and in violation of the ruling of the Presiding
Officer that attorneys could not participate in the process
heari ng.

The Parkwest Board wrongfully denied Plaintiff, and/or his
attorney an opportunity to appear before the Parkwest Board of
Di rectors. As previously di scussed, t he hospital's
representative engaged in ex parte contact with the Board during
the period of their consideration of the case.

The MEC and the Parkwest Board of Directors, after the peer
revi ew hearing, were precluded fromadopting the recomendati ons
of the Hearing Panel because the earlier rescission of the
termnation of Plaintiff's nedical staff nmenbership and
privileges represented biased action on this recomendati on; no
new peer review action could occur without the initiation of a
proper request for corrective action, and setting forth the
basis for recommended action. The July 1992 termn nation of
Plaintiff's nmedical staff privileges violated the corrective
action and reappoi ntment provisions of the Byl aws.

The Board of Directors did not act on any properly conducted
request for corrective action but adopted the unani nous vi ew of
t he MEC regardi ng an unaut hori zed focused reviewin violation of
t he Byl aws.

In addition to violations of the Bylaws and Fair Hearing Pl an,
actions of Parkwest violate provisions of the Health Care
Quality I nprovement Act (HCQ A). The AHC as a representative of
Par kwest seeki ng adverse action provided information as to his
treatment and care which was false and known by them to be
fal se.

The action taken in this case was not taken in the reasonable
belief that it was in furtherance of quality health care, nor
was it taken after reasonable effort to obtain the facts of the

matter. There was no showi ng of any prior counseling as to
suggested problems in Plaintiff's practice; his history at
Par kwest revealed that all prior reviews of his practice

concl uded that there were no problenms with his patient treatnent
or care. There was certainly no reasonable effort to obtain the
facts of the matter when charges, criticisns or issues are
deliberately and actively kept from him so as to preclude his
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90.

91.

92.

opportunity to discuss or neaningfully prepare and present
evi dence.

Pl aintiff was not given adequate notice as descri bed by HCQ A.
He was not given notice at all of the January 24, 1992 action;
thereafter he was given a notice as set out in his affidavit.
The notice to be given under HCQ A was to tell him of proposed
action and the reasons for the proposed action. This was
violated -- HCQ A granted him 30 days within which to request a
hearing instead of the 14 days set by Parkwest's Byl aws. The
Act provides that a requested hearing shall not be |l ess than 30
days after the date of notice and that notice is to include a
list of the witnesses expected to testify on behalf of the
review body. This was violated. Despite Plaintiff's request,
the hospital did not provide such information. The hospital did
advise just prior to the hearing that Dr. Burns, and perhaps
others of the AHC would testify. VWhile stating on May 15, 1992
that the hospital m ght use an orthopedi c surgeon, it refused to
identify that individual.

The requested hearing was not held before a mutually acceptable
arbitrator, or a hearing officer not in conpetition wth
Plaintiff, or a panel of individuals not in conpetition wth
hi m The make-up of the hearing panel therefore violated the
provi si on of HCQ A.

Under HCQI A, he had the right to representation by an attorney
in the hearing. He was denied that right. His right to call
exam ne and cr oss-exani ne wi t nesses was effectively precluded by
the active and deliberate withholding of information as to the
criticisns to be presented.

The Byl aws required that his reappoi ntment was to be deterni ned
on the basis of evaluation of his professional conpetence. The
hospital was to collect and obtain information deemed pertinent
regarding his professional activities and conduct in the

hospital . Under the Bylaws, the Chairman was to review the
information and nmake a recomrendation as to renewal of his
appoi ntment and privil eges. The Credentials and Privileges
Committee was to review his qualifications and all other

pertinent informati on and make a recomendati on as to renewal of
hi s appoi ntment and privileges. The MEC also was to review all
other relevant information and make its recomendati on. All of
these comm ttees and individuals did as they were required with
the result that he was reappointed routinely for years, and his
| ast reappointnment was in July 1991. The Bylaws say as to each

recomendati on descri bed above that it ". . . shall be based
upon such appointee's professional performance, ability and
clinical judgnment in the treatnent of patients, his or her

di scharges of staff obligations, his or her conpliance with
staff Byl aws, rul es and regul ati ons, his or her cooperation with
ot her staff menbers and with patients, and other matters bearing

out his or her ability and willingness to contribute to the
quality of patient care practices in the hospital that are
optimally achievable." Based wupon that standard, he was
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94.

reappointed in July, 1991. All of the patient cases conpl ai ned
of in the subsequent review had occurred prior to July, 1991.
On the basis of quality of patient care he was determ ned to be
in conformty with the required standard of care and treatment
at Parkwest. The subsequent peer review and revocation of his
privileges conflicted and was inconsistent with the review of
his qualifications during reappointnment to the medical staff.

As to all these patient cases involved in the 1991 peer review,
Par kwest violated the spirit and intent of the Fair Hearing Pl an
by claimng that he deviated, in sonme fashion, fromestablished
procedures when there was no policy or procedure in place
anywhere his privileges had been renewed based upon his
conpliance with hospital rules and regulations and his
prof essi onal performance, ability and clinical judgnent.

The Quality Assurance review processes had deterni ned that each
case of the 22 patients reviewed was appropriate with one
exception. Parkwest violated the spirit and intent of the Fair
Hearing Plan by subjecting his patient care to repetitious
review after findings denonstrating appropriate care.
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IN THE COURT OF APPEALS

EDWARD J. EYRING, M D., KNOX CI RCUI T
C.A. NO. 03A01-9607-CV-00240

Pl aintiff-Appell ant

)

)

)

)

)

)

)

) HON. WHEELER A ROSENBALM
) JUDGE
)

)

)

)

)

)

)

)

)

)

VS.

FORT SANDERS PARKWEST MEDI CAL
CENTER, INC., and FORT SANDERS
ALLI ANCE, | NC.

AFFI RMED AND REMANDED

Def endant s- Appel | ees

JUDGMENT

Thi s appeal cane on to be heard upon the record fromthe Circuit
Court of Knox County, briefs and argunent of counsel. Upon
consi deration thereof, this Court is of the opinion that there was no

reversible error in the trial court.

The judgnment of the trial court is affirmed in all respects.

Costs of appeal are taxed to the plaintiff/appellant.
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